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Final 

PRESENT: Alds. Causier, Dubinski, Hanson, Kofroth, McBride, Moldenhauer, Pantuso, Roznowski, Stippich 

Tilleson, Walsh, Walz-Chojnacki, Wilson, Berdan, Byrne -15 

 

ABSENT: Ald. Wilke 

 

ALSO Mr. Archambo, City Administrator; Mr. Porter, Public Works Director; Mr. Ruggini, Finance  

PRESENT: Director; Mr. Kesner, City Attorney; Police Chief Weber; Ms.  Enders, Development Director; 

Ms. Ledesma, City Clerk 

    

  Mayor Ehley in the Chair 

 

The Mayor called the meeting to order at 7:30 p.m. 

 Approval of minutes of previous meeting 

  It was moved by Ald. McBride, seconded by Ald. Walsh 

  that the reading of the minutes of the last regular meeting 

  be dispensed with and they be approved as printed.  -15 

OLD BUSINESS 

1. Ordinance amending Sections 2.02.150 and 2.42.010 of the Wauwatosa Code to provide for 

membership of an alderperson on the Board of Public Works 

 

ORDINANCE O-14-27 

 

AN ORDINANCE AMENDING SECTIONS 2.02.150 AND 2.42.010 OF THE WAUWATOSA 

MUNICIPAL CODE TO PROVIDE FOR MEMBERSHIP OF AN ALDERPERSON ON THE 

BOARD OF PUBLIC WORKS 

 

The Common Council of the City of Wauwatosa do ordain as follows: 

Part I:  The first sentence of Section 2.42.010 shall be amended to read in its entirety as 

follows:   “The board of public works in and for the city shall consist of the development 

director, city comptroller, city attorney, city clerk, the chief building inspector, and one 

member of the Common Council, to be selected by a majority vote of the Common 

Council as described in Sec. 2.02.150 of the Wauwatosa Municipal Code.” 

Part II.  Subsection 2.02.150 A. of the Wauwatosa Municipal Code shall be amended to 

read in its entirety as follows:  “Any alderperson must submit to the city clerk, in writing, 

his or her intent to be a candidate for either the office of common council president, 

member of the city plan commission, or member of the board of public works, by the 

second Tuesday in April following a regular aldermanic election.” 

Part III.  Subsection 2.02.150 E. of the Wauwatosa Municipal Code is hereby created to 
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read as follows:  “The aldermanic representative to the board of public works shall be 

elected for a two-year term by a majority vote of the common council, sitting as a 

committee of the whole, on the third Tuesday in April following a regular aldermanic 

election.  In the event of a mid-term election for this position, the elected member’s term 

shall conclude upon election of a new representative as described above.” 

Part IV:  Non-codified provision:  Upon initial passage of this ordinance amendment, the 

election for the aldermanic member of the board of public works shall be held on the 

evening of the next Tuesday night committee meetings following adoption of this 

ordinance, and any member desiring to be a candidate for the position shall submit his or 

her name to the City Clerk on or before the Friday preceding such election. 

Part V.  This ordinance shall be effective on and after its date of publication. 

RESULT: ADOPTED [UNANIMOUS] 

MOVER: Craig Wilson, Alderman 

SECONDER: Joel Tilleson, Alderman 

AYES: Stippich, Kofroth, Walsh, Byrne, Berdan, Causier, Dubinski, Hanson, McBride, 

Moldenhauer, Pantuso, Roznowski, Tilleson, Walz-Chojnacki, Wilson 

EXCUSED: Wilke 

APPOINTMENTS BY THE MAYOR 

Civil Service Commission (for appointment) 

Karen Spindler, 2369 Pasadena Blvd, (Dist 6); filling vacancy of term expiring 4/30/2015 due to resignation of 

Peggy Niemer 

 

  It was moved by Ald. McBride, seconded by Ald.  

  Roznowski to concur with the foregoing appointment.  -15 

APPLICATIONS, COMMUNICATIONS, ETC. 

ORDINANCES FOR INTRODUCTION 

1. An ordinance creating Section 8.13 of the City of Wauwatosa Municipal Code to ban smoking of 

electronic devices in certain places and restrict access of electronic cigarettes to minors (for 

adoption) 

  Refer to originating committee 
 

ORDINANCE  
 

AN ORDINANCE CREATING SECTION 8.13 OF THE CITY OF WAUWATOSA 

MUNICIPAL CODE TO BAN SMOKING OF ELECTRONIC DEVICES IN CERTAIN 

PLACES AND RESTRICT ACCESS OF ELECTRONIC CIGARETTES TO MINORS 

The Common Council of the City of Wauwatosa do ordain as follows: 

PART I. Subsection 8.13 of the Wauwatosa Municipal Code is hereby created to read in its 

entirety as follows.  
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8.13.10. Findings. The Common Council of the City of Wauwatosa finds that: 

A. It is recognized and supported by medical findings that smoking of cigarettes and 

tobacco products is hazardous to an individual’s health and affects the health of 

nonsmokers when in the presence of smoking.  

B. Breathing side-stream or secondhand smoke is a significant health hazard to 

nonsmokers, particularly to children, the elderly, individuals with cardiovascular 

disease and individuals with impaired respiratory function, including asthmatics and 

those with obstructive airway disease, according to reliable scientific studies which 

include studies conducted the Surgeon General of the United States. Health hazards 

induced by breathing side-stream or secondhand smoke include lung cancer, 

respiratory infection, decreased respiratory function, decreased exercise tolerance, 

broncho-constriction and broncho-spasm.  

C. Electronic nicotine delivery systems (ENDS) provide an alternative smoking 

experience to tobacco cigarettes. Electronic smoking devices which contain nicotine 

can create or sustain a nicotine addiction. Nicotine is addictive and harmful.  

Electronic smoking devices are widely available but currently are not subject to 

regulation by the Federal Food and Drug Administration (FDA) and are not 

recognized by the FDA as approved smoking cessation devices. While they are 

perceived by the public as cigarette smoking cessation measures for existing adult 

cigarette smokers, purported health benefits from electronic smoking devices have 

not been scientifically proven and use of these devices have not been proven safe for 

either users or bystanders. The contents of cartridges vary widely and may contain 

nicotine, traces of nicotine, carcinogens, antifreeze and other toxic substances which 

may pose health risks for users and bystanders. Packaging does not consistently 

include health warnings as required for conventional cigarettes and does not provide 

notice of harmful effects, nicotine concentration levels, or existence or content levels 

of toxic substances. The concentration and dosage of nicotine is not consistently 

included on manufacturing labels as is required for conventional cigarettes and FDA 

approved smoking cessation products.  

D. Youth in particular may be more vulnerable to the marketing and appeal of electronic 

smoking devices because electronic smoking devices are widely available, flavors 

include a variety of candy, cocktail and fruit tastes which are intended to appeal to 

youth, and use may encourage youth to migrate from these devices to conventional 

cigarettes and tobacco products. Electronic smoking devices are considered a gateway 

to addiction by creating users. Electronic smoking devices introduce nicotine to youth 

which is addictive and harmful. Access to these devices by youth should be restricted. 

E. Indoor aerosol and vapor generated from electronic smoking devices that contain 

nicotine and toxins are distressing and harmful to people who have asthma, impaired 

respiratory function and other medical conditions.  
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8.13.020. Purpose and Authority.  

The ordinance is adapted for the purpose of protecting the public health, safety, comfort 

and general welfare of the people of the City of Wauwatosa. This ordinance is adapted 

under the authority of Wis. Stat. sec. 101.123(4m). 

8.13.030. Definitions.  

Except as set forth below, the definitions of Wis. Stat., sec. 101.123(1) are hereby   

adopted. In this subsection: 

“City buildings”, “City premises” and “City property” mean all City owned or operated 

buildings and those portions of buildings leased or operated by the City, and municipal 

property such as motor vehicles.  

“Electronic smoking device” means any product containing or delivering nicotine or any 

other similar substance intended for human consumption that can be used by a person to 

simulate smoking through inhalation of vapor or aerosol from the product.  

“Electronic smoking device” includes any component part of such product whether or not 

sold separately. The term shall include such devices whether they are manufactured as 

electronic cigarettes, electronic cigars, electronic pipes or any other product name.  

“Electronic smoking device” is not included in any product that has been approved by the 

United States Food and Drug Administration (FDA) for sale as a tobacco cessation 

product or is being marketed and sold solely for approved purposes.  

“Enclosed indoor area” means all space between a floor and a ceiling that is bounded by 

walls, doors, or windows, whether open or closed, covering more than 50% of the 

combined surface area of the vertical planes constituting the perimeter of the area. A wall 

includes any retractable divider, garage door or other physical barrier, whether temporary 

or permanent.  

“Smoking” or “Smoke” means inhaling, exhaling, burning, or carrying any lighted or 

heated cigar, cigarette, or pipe, or any other lighted or heated tobacco or plant product 

intended for inhalation, including hookahs and marijuana, whether natural or synthetic, in 

any manner or in any form. Smoking also includes the use of an electronic smoking 

device which creates an aerosol or vapor, in any manner or in any form or the use of any 

oral smoking device for the purpose of circumventing the prohibition of smoking as 

outlined in this Code.  

 

8.13.040. Prohibition against Smoking.  

            No person may smoke in any of the following locations: 

1. (a) Any place prohibited by Wis. Stat. sec. 101.123(2), which is expressly adopted 

and incorporated herein.  

             (b) Any enclosed indoor area prohibited by Wis. Stat. sec. 101.123(2). 



Minutes Common Council December 2, 2014 

City of Wauwatosa Page 5 Updated 12/8/2014 3:00 PM  

             (c) All city buildings, premises and property. 

 2. Exceptions. The prohibition against smoking shall not apply to those places or 

areas set forth in Wis. Stat. sec. 101.123(3).  

3. Outside areas. Any person in charge of a restaurant, tavern, private club, or retail 

establishment that is subject to this section may designate an outside area that is a 

reasonable distance from the entrance to said establishment where customers, 

employees, or persons associated with the establishment may smoke electronic 

smoking devices. The designated smoking area shall contain receptacles for cigarette 

butts, electronic smoking cartridges and waste and shall be kept in a neat and orderly 

manner and all cigarette butts, smoking cartridges and waste shall be placed in a 

proper receptacles.  

8.13.050. Sale of electronic smoking devices to persons under the age of 18.  

          No person shall sell or offer for sale for nominal or no consideration any electronic 

smoking device or nicotine product to any person under 18 years of age.  

8.13.060. Possession of electronic smoking device by persons under the age of 18.  

         No person under 18 years of age shall possess any electronic smoking device or nicotine 

product.  

8.13.070. Use of electronic smoking devices on school grounds.  

       No person shall use an electronic smoking device in educational facilities, school buildings, 

or on their grounds.  

8.13.080. Severability. Interpretation.  

           Each section, paragraph, sentence, clause, word, and provision of this ordinance is 

severable, and if any such section or provision shall be held unconstitutional or invalid for any 

reason, such decision(s) shall not affect the remainder of the chapter nor any part thereof other 

than that affected by such decision. 

          Interpretation. Whenever the provisions of the Wisconsin Statutes and this chapter 

conflict, the provisions of this chapter shall apply.  
 

8.13.090. Penalty.  

 A. Any person who violates provisions of this section shall forfeit not less than $100 or 

more than $250 for each violation.  

B.  Any person in charge who violates Wis. Stat. sec. 101.123(2m) shall forfeit $100 for 

each violation.  

C.  In addition to the forfeiture, any person who violates the provisions of this section 

shall pay the costs of prosecution except for the crime laboratories and drug enforcement 

surcharge under Wis. Stat. sec. 165.755(1)(a). 
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PART II. This ordinance shall be effective on and after its date of publication.  

RESULT: REFER TO ORIGINATING COMMITTEE Next: 12/9/2014 7:00 PM 

TO: Community Development Committee 

FROM THE COMMITTEE ON TRAFFIC & SAFETY 

1. Referred from Council, proposed resolution approving certain Village intersection improvements 

(Wauwatosa Avenue at W. State Street) 

  Committee recommended approval 2-1  

 
  It was moved by Ald. McBride, seconded by Ald. Pantuso 
  to approve the foregoing resolution.  - 
 
Discussion ensued. 
 
  It was moved by Ald. Tilleson, seconded by Ald. McBride 
  to refer the matter back to the Traffic and Safety Committee 
  for further consideration, along with the consideration being 
  given to the 3-4 intersections held by Committee/.  -15 
 

RESOLUTION  
 

BE IT RESOLVED, by the Common Council of the City of Wauwatosa THAT approval is hereby 

granted for the proposed Village intersection improvements on Wauwatosa Avenue at State Street with 

the minor change of moving the eastern crosswalk to the west and with the subsequent sidewalk to the 

north lining up, consistent with the proposals submitted to the Committee on Traffic and Safety at its 

meeting of November 25, 2014. 

RESULT: REFERRED [UNANIMOUS] 

MOVER: Joel Tilleson, Alderman 

SECONDER: Dennis McBride, Alderman 

AYES: Stippich, Kofroth, Walsh, Byrne, Berdan, Causier, Dubinski, Hanson, McBride, 

Moldenhauer, Pantuso, Roznowski, Tilleson, Walz-Chojnacki, Wilson 

EXCUSED: Wilke 

FROM THE COMMITTEE ON BUDGET & FINANCE 

1. Resolution approving a pass-through water rate increase resulting from an increase in water 

supply costs from Milwaukee Water Works 

  Committee recommended approval 7-0 
 

RESOLUTION R-14-225 

 

WHEREAS, the Milwaukee Water Works has received approval from the Wisconsin Public Service 

Commission in a simplified rate case to change water rates charged to all of its customers, including the 

Wauwatosa Water Utility; and 
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WHEREAS, the Wisconsin Public Service Commission, on October 30, 2014, approved the request of the 

Wauwatosa Water Utility to pass this change in Milwaukee's water rates through to customers of the 

Wauwatosa Water Utility; and 

 

WHEREAS, the rate change would cover the increased cost of purchased water from Milwaukee 

provided to customers of the Wauwatosa Water Utility; 

 

NOW, THEREFORE, BE IT RESOLVED THAT the pass through rate change for the Wauwatosa Water 

Utility approved by the Wisconsin Public Service Commission as a rate adjustment is hereby approved 

and implemented in billing to customers of the Wauwatosa Water Utility effective January 1, 2015, and 

quarterly bills issued February 1, 2015. 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Jeffrey Roznowski, Alderman 

SECONDER: James Moldenhauer, Alderman 

AYES: Stippich, Kofroth, Walsh, Byrne, Berdan, Causier, Dubinski, Hanson, McBride, 

Moldenhauer, Pantuso, Roznowski, Tilleson, Walz-Chojnacki, Wilson 

EXCUSED: Wilke 

2. Bills and Claims 

FROM THE COMMITTEE ON BUDGET AND FINANCE 

 
BILLS AND CLAIMS FOR THE PERIOD 11/19/14 - 12/02/14 -- 

 
The Committee on Budget and Finance hereby reports to the Common Council that it has examined the 

accounts of bills and claims and hereby certifies the same as correct and recommends that each of said accounts 

be allowed and paid. 

 
Total bills and claims for 11/19/14 - 12/02/14     $5,807,945.53 

          
  It was moved by Ald. Causier, seconded by Ald. Dubinski 
  that each and every account of bills and claims be allowed  

and ordered paid.  Roll call vote, Ayes 15 

RESULT: APPROVE [UNANIMOUS] 

MOVER: Kathleen Causier, Alderwoman 

SECONDER: John Dubinski, Alderman 

AYES: Stippich, Kofroth, Walsh, Byrne, Berdan, Causier, Dubinski, Hanson, McBride, 

Moldenhauer, Pantuso, Roznowski, Tilleson, Walz-Chojnacki, Wilson 

EXCUSED: Wilke 

 

 

                                                                 

Carla A. Ledesma, CMC, City Clerk 



Ordinance O-14-27 

 

ORDINANCE AMENDING SECTIONS 2.02.150 AND 2.42.010 OF THE WAUWATOSA CODE TO 

PROVIDE FOR MEMBERSHIP OF AN ALDERPERSON ON THE BOARD OF PUBLIC WORKS 

AN ORDINANCE AMENDING SECTIONS 2.02.150 AND 2.42.010 OF THE WAUWATOSA 

MUNICIPAL CODE TO PROVIDE FOR MEMBERSHIP OF AN ALDERPERSON ON THE 

BOARD OF PUBLIC WORKS 

 

The Common Council of the City of Wauwatosa do ordain as follows: 

Part I:  The first sentence of Section 2.42.010 shall be amended to read in its entirety as 

follows:   “The board of public works in and for the city shall consist of the development 

director, city comptroller, city attorney, city clerk, the chief building inspector, and one 

member of the Common Council, to be selected by a majority vote of the Common 

Council as described in Sec. 2.02.150 of the Wauwatosa Municipal Code.” 

Part II.  Subsection 2.02.150 A. of the Wauwatosa Municipal Code shall be amended to 

read in its entirety as follows:  “Any alderperson must submit to the city clerk, in writing, 

his or her intent to be a candidate for either the office of common council president, 

member of the city plan commission, or member of the board of public works, by the 

second Tuesday in April following a regular aldermanic election.” 

Part III.  Subsection 2.02.150 E. of the Wauwatosa Municipal Code is hereby created to 

read as follows:  “The aldermanic representative to the board of public works shall be 

elected for a two-year term by a majority vote of the common council, sitting as a 

committee of the whole, on the third Tuesday in April following a regular aldermanic 

election.  In the event of a mid-term election for this position, the elected member’s term 

shall conclude upon election of a new representative as described above.” 

Part IV:  Non-codified provision:  Upon initial passage of this ordinance amendment, the 

election for the aldermanic member of the board of public works shall be held on the 

evening of the next Tuesday night committee meetings following adoption of this 

ordinance, and any member desiring to be a candidate for the position shall submit his or 

her name to the City Clerk on or before the Friday preceding such election. 

Part V.  This ordinance shall be effective on and after its date of publication. 
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Passed and Dated                                             

                                                                       

                                                    City Clerk 

Approved                                                       

                                                                       

                                                           Mayor 

1.1

Packet Pg. 9



Ordinance  

 

AN ORDINANCE CREATING SECTION 8.13 OF THE CITY OF WAUWATOSA MUNICIPAL 

CODE TO BAN SMOKING OF ELECTRONIC DEVICES IN CERTAIN PLACES AND RESTRICT 

ACCESS OF ELECTRONIC CIGARETTES TO MINORS (FOR ADOPTION) 

AN ORDINANCE CREATING SECTION 8.13 OF THE CITY OF WAUWATOSA 

MUNICIPAL CODE TO BAN SMOKING OF ELECTRONIC DEVICES IN CERTAIN 

PLACES AND RESTRICT ACCESS OF ELECTRONIC CIGARETTES TO MINORS 

The Common Council of the City of Wauwatosa do ordain as follows: 

PART I. Subsection 8.13 of the Wauwatosa Municipal Code is hereby created to read in its 

entirety as follows.  

8.13.10. Findings. The Common Council of the City of Wauwatosa finds that: 

A. It is recognized and supported by medical findings that smoking of cigarettes and 

tobacco products is hazardous to an individual’s health and affects the health of 

nonsmokers when in the presence of smoking.  

B. Breathing side-stream or secondhand smoke is a significant health hazard to 

nonsmokers, particularly to children, the elderly, individuals with cardiovascular 

disease and individuals with impaired respiratory function, including asthmatics and 

those with obstructive airway disease, according to reliable scientific studies which 

include studies conducted the Surgeon General of the United States. Health hazards 

induced by breathing side-stream or secondhand smoke include lung cancer, 

respiratory infection, decreased respiratory function, decreased exercise tolerance, 

broncho-constriction and broncho-spasm.  

C. Electronic nicotine delivery systems (ENDS) provide an alternative smoking 

experience to tobacco cigarettes. Electronic smoking devices which contain nicotine 

can create or sustain a nicotine addiction. Nicotine is addictive and harmful.  

Electronic smoking devices are widely available but currently are not subject to 

regulation by the Federal Food and Drug Administration (FDA) and are not 

recognized by the FDA as approved smoking cessation devices. While they are 

perceived by the public as cigarette smoking cessation measures for existing adult 

cigarette smokers, purported health benefits from electronic smoking devices have 

not been scientifically proven and use of these devices have not been proven safe for 

either users or bystanders. The contents of cartridges vary widely and may contain 

nicotine, traces of nicotine, carcinogens, antifreeze and other toxic substances which 

may pose health risks for users and bystanders. Packaging does not consistently 

include health warnings as required for conventional cigarettes and does not provide 

notice of harmful effects, nicotine concentration levels, or existence or content levels 

of toxic substances. The concentration and dosage of nicotine is not consistently 

4.1

Packet Pg. 10



included on manufacturing labels as is required for conventional cigarettes and FDA 

approved smoking cessation products.  

D. Youth in particular may be more vulnerable to the marketing and appeal of electronic 

smoking devices because electronic smoking devices are widely available, flavors 

include a variety of candy, cocktail and fruit tastes which are intended to appeal to 

youth, and use may encourage youth to migrate from these devices to conventional 

cigarettes and tobacco products. Electronic smoking devices are considered a gateway 

to addiction by creating users. Electronic smoking devices introduce nicotine to youth 

which is addictive and harmful. Access to these devices by youth should be restricted. 

E. Indoor aerosol and vapor generated from electronic smoking devices that contain 

nicotine and toxins are distressing and harmful to people who have asthma, impaired 

respiratory function and other medical conditions.  

 

8.13.020. Purpose and Authority.  

The ordinance is adapted for the purpose of protecting the public health, safety, comfort 

and general welfare of the people of the City of Wauwatosa. This ordinance is adapted 

under the authority of Wis. Stat. sec. 101.123(4m). 

8.13.030. Definitions.  

Except as set forth below, the definitions of Wis. Stat., sec. 101.123(1) are hereby   

adopted. In this subsection: 

“City buildings”, “City premises” and “City property” mean all City owned or operated 

buildings and those portions of buildings leased or operated by the City, and municipal 

property such as motor vehicles.  

“Electronic smoking device” means any product containing or delivering nicotine or any 

other similar substance intended for human consumption that can be used by a person to 

simulate smoking through inhalation of vapor or aerosol from the product.  

“Electronic smoking device” includes any component part of such product whether or not 

sold separately. The term shall include such devices whether they are manufactured as 

electronic cigarettes, electronic cigars, electronic pipes or any other product name.  

“Electronic smoking device” is not included in any product that has been approved by the 

United States Food and Drug Administration (FDA) for sale as a tobacco cessation 

product or is being marketed and sold solely for approved purposes.  

“Enclosed indoor area” means all space between a floor and a ceiling that is bounded by 

walls, doors, or windows, whether open or closed, covering more than 50% of the 

combined surface area of the vertical planes constituting the perimeter of the area. A wall 

includes any retractable divider, garage door or other physical barrier, whether temporary 

or permanent.  

4.1
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“Smoking” or “Smoke” means inhaling, exhaling, burning, or carrying any lighted or 

heated cigar, cigarette, or pipe, or any other lighted or heated tobacco or plant product 

intended for inhalation, including hookahs and marijuana, whether natural or synthetic, in 

any manner or in any form. Smoking also includes the use of an electronic smoking 

device which creates an aerosol or vapor, in any manner or in any form or the use of any 

oral smoking device for the purpose of circumventing the prohibition of smoking as 

outlined in this Code.  

 

8.13.040. Prohibition against Smoking.  

            No person may smoke in any of the following locations: 

1. (a) Any place prohibited by Wis. Stat. sec. 101.123(2), which is expressly adopted 

and incorporated herein.  

             (b) Any enclosed indoor area prohibited by Wis. Stat. sec. 101.123(2). 

             (c) All city buildings, premises and property. 

 2. Exceptions. The prohibition against smoking shall not apply to those places or 

areas set forth in Wis. Stat. sec. 101.123(3).  

3. Outside areas. Any person in charge of a restaurant, tavern, private club, or retail 

establishment that is subject to this section may designate an outside area that is a 

reasonable distance from the entrance to said establishment where customers, 

employees, or persons associated with the establishment may smoke electronic 

smoking devices. The designated smoking area shall contain receptacles for cigarette 

butts, electronic smoking cartridges and waste and shall be kept in a neat and orderly 

manner and all cigarette butts, smoking cartridges and waste shall be placed in a 

proper receptacles.  

8.13.050. Sale of electronic smoking devices to persons under the age of 18.  

          No person shall sell or offer for sale for nominal or no consideration any electronic 

smoking device or nicotine product to any person under 18 years of age.  

8.13.060. Possession of electronic smoking device by persons under the age of 18.  

         No person under 18 years of age shall possess any electronic smoking device or nicotine 

product.  

8.13.070. Use of electronic smoking devices on school grounds.  

       No person shall use an electronic smoking device in educational facilities, school buildings, 

or on their grounds.  

8.13.080. Severability. Interpretation.  

           Each section, paragraph, sentence, clause, word, and provision of this ordinance is 

severable, and if any such section or provision shall be held unconstitutional or invalid for any 

4.1
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reason, such decision(s) shall not affect the remainder of the chapter nor any part thereof other 

than that affected by such decision. 

          Interpretation. Whenever the provisions of the Wisconsin Statutes and this chapter 

conflict, the provisions of this chapter shall apply.  

 

8.13.090. Penalty.  

 A. Any person who violates provisions of this section shall forfeit not less than $100 or 

more than $250 for each violation.  

B.  Any person in charge who violates Wis. Stat. sec. 101.123(2m) shall forfeit $100 for 

each violation.  

C.  In addition to the forfeiture, any person who violates the provisions of this section 

shall pay the costs of prosecution except for the crime laboratories and drug enforcement 

surcharge under Wis. Stat. sec. 165.755(1)(a). 

PART II. This ordinance shall be effective on and after its date of publication.  

 

Passed and Dated                                             

                                                                       

                                                    City Clerk 

Approved                                                       

                                                                       

                                                           Mayor 

4.1
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CITY OF WAUWATOSA MEMORANDUM 

MEMO: TO COMMUNITY DEVELOPMENT COMMITTEE 

FROM: ASSISTANT CITY ATTORNEY EILEEN MILLER CARTER 

DATE:  November 21, 2014 

RE: ELECTRONIC SMOKING DEVICE ORDINANCE 

ISSUE: Should Wauwatosa enact an ordinance prohibiting the use of electronic smoking devices in 

locations where tobacco cigarette smoking is banned by state law? Should Wauwatosa enact an 

ordinance prohibiting the possession of electronic smoking devices by minors and sales of such to 

minors? 

BACKGROUND: Electronic smoking devices or e-cigarettes are widely available and originated as a 

tobacco smoking cessation therapeutic measure for existing adult cigarette smokers intending on 

replacing tobacco cigarettes with controlled amounts of nicotine for progressive weaning. The 

Wauwatosa Health Department received requests from city employees to enforce smoking bans and 

clean air regulations after observing members of the public smoke electronic cigarettes during municipal 

court and inquiries from the community to provide a public health perspective on the issue. The health 

department is requesting an ordinance be enacted to restrict the use of electronic smoking devices and 

limit their access to minors.  

Current state law. A statewide tobacco smoking ban was enacted in 2010. The statewide smoking ban is 

comprehensive in some respects but neither it nor other related statutes clearly define or regulate 

electronic smoking devices. Enacting a local ordinance that resolves the ambiguity will put the public on 

notice as to which products and substances are regulated and further the objective of protecting the 

health, safety and welfare of the public.  

Current state law prohibits the possession and sale of nicotine, tobacco and any cigarette to minors, but 

without specifying electronic smoking devices. Wis. Stat. sec. 254.92 provides no person under the age 

of 18 years may purchase, attempt to purchase or possess any cigarette, nicotine product or tobacco 

product. Only if an electronic smoking device contains nicotine might it be included in this regulation. 

Many products are beyond the reach of the law. 

The state smoking ban, under sec. 101.123(2), Wis. Stat., prohibiting smoking in public places, pertains 

to tobacco products only while sec. 134.66, Wis. Stat., pertains to nicotine and tobacco products. 

Neither expressly includes electronic cigarettes or electronic smoking devices. Under sec. 101.123(1) (h), 

Wis. Stat., “smoking” means burning or holding, or inhaling or exhaling smoke from any of the following 

items containing tobacco:  

1. A lighted cigar.  

2. A lighted cigarette. 

3. A lighted pipe.  

4. Any other lighted smoking equipment. 

“Electronic smoking device” means a product containing or delivering nicotine or any other substance 

intended for human consumption that can be used by a person to stimulate smoking through inhalation 

4.1.a
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of vapor or aerosol from the product. It is not burned but uses a battery and heating coil to produce 

vapor.  

Not all electronic cigarettes or cartridges contain nicotine. Cartridges without nicotine are available for 

sale and some cartridges labelled as not containing nicotine have been found in studies to contain 

nicotine. Many cartridges contain toxic substances. The federal Food and Drug Administration has not 

tested or regulated these products. The product labels presently are not required to and do not 

consistently provide concentration levels of nicotine or health warnings while conventional cigarette 

packages are required to include health warnings and ingredients. Although they are considered by 

consumers to be smoking cessation devices, they have not been approved by the Food and Drug 

Administration as smoking cessation devices. Approved smoking cessation devices available over the 

counter are lozenges, gum and skin patches which have removed nicotine or contain expressly identified 

amounts of nicotine so the user controls the amount of nicotine as a means to ultimately wean off 

nicotine.  

The FDA has issued warning letters to electronic cigarette manufacturers to address false claims and 

advertising of products as violations of the Federal Food, Drug and Cosmetics Act. (21 U.S.C. 321). 

Scientific and medical communities recognize nicotine as a drug, nicotine addiction as a disease and 

nicotine withdrawal as a medical condition. New products such as e-cigarettes are not recognized by the 

FDA as safe and effective and therefore such claims constitute marketing violations, it reasons.  

Because packaging does not consistently or accurately state the contents of electronic cartridges and 

their ingredients vary, it will be unknown to a bystander what an electronic smoker is smoking and what 

the aerosol is generating. It is not effective to ban only nicotine and tobacco products used for electronic 

devices when other products contain toxic substances and can be unhealthy to users and bystanders. 

Furthermore, without effective and accurate labeling, it will be a challenge to enforce a ban on a 

product or device based on the hidden or unknown contents/ingredients particularly if those contents 

or ingredients are unknown to a bystander and an innocent user.  

Authority for ordinance. Wis. Stat. secs. 101.123(4m) and 254.92 confer authority on municipalities to 

enact ordinances that comply with the purposes of this section, and protect the health and comfort of 

the public. If a city enacts an ordinance regulating or prohibiting outside smoking in certain area as 

authorized under that statute, the ordinance may only apply to public property.  

Other municipalities. Only a few Wisconsin communities have electronic cigarette bans; Aswaubenon, 
Onalaska and the City of Greenfield which recently approved an ordinance. The City of Oak Creek is in 
the early stages of policy work and Madison is proposing a ban.  
Federal support for bans and restrictions due to health concerns. Electronic cigarettes or e-cigarettes 

purposely resemble the act of smoking cigarettes by having users inhale vaporized liquid nicotine 

created by heat through an electronic ignition system. After testing a number of electronic cigarettes 

from two leading manufacturers, the Food and Drug Administration determined that various samples 

tested contained not only nicotine but also detectable levels of known carcinogens and toxic chemicals, 

including tobacco, specific nitrosamines, and diethylene glycol, a toxic chemical used in antifreeze. 

www.fda.gov/downloads/drugs/scienceresearch/ucm173250.pdf.  The FDA’s testing also suggested 

that quality control processes used to manufacture these products are inconsistent or non-existent. 

According to recent studies, electronic emissions are made up of a high concentration of ultrafine 

particles and the particle concentration is higher than in conventional tobacco cigarette smoke. 
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Electronic cigarettes produce an aerosol or vapor of undetermined and potentially harmful substances 

which may appear similar to the smoke emitted by traditional tobacco products. Their use in workplaces 

and public places where smoking of traditional tobacco products is prohibited creates confusion and 

leads to difficulties in enforcing the smoking prohibitions. The World Health Organization recommends 

electronic smoking devices should not to be used indoors, especially in smoke free environments, in 

order to minimize the risk to bystanders of breathing in the aerosol emitted by the devices and to avoid 

undermining the enforcement of smoke free laws. Tobacco use is the single most preventable cause of 

death in the U.S. and the use of tobacco products by children is a pediatric disease of considerable 

proportion that results in new generations of tobacco dependent children and adults.  

Protecting Minors. State law currently prohibits sales to and possession by minors of cigarettes, nicotine 
and tobacco products and bans tobacco smoking at educational facilities. Policy reasons to impose 
restrictions on electronic smoking devices and minors are based on findings that electronic smoking 
devices are similar to cigarettes, contain harmful substances and introduce minors to a product that may 
create a nicotine dependency and may encourage them to migrate to traditional tobacco cigarettes. 
Electronic cigarettes can create and increase nicotine addiction among young people and may lead 
children to try other tobacco products that are known to cause disease and lead to premature death. 
Imitation tobacco products may lead children to use tobacco by desensitizing them to the dangers of 
tobacco and advancing the false idea of tobacco use as socially acceptable and not unhealthy. Smoking 
is a pediatric epidemic. www.fda.gov/downloads/forconsumers/consumerupdates/ucm173430.pdf  

At present, with the lack of federal regulation in the manufacturing, the labeling and marketing of such 
devices, health risks posed by these products is greater.  

As a means to protect minors and the public, the proposed ordinance requires cigarette butts and 

cartridges be discarded. A dose of a full cartridge could be lethal to  a child. It is important that 

restrictions exist to restrict access of these devices and their components to children.  

Local enforcement. The proposed ordinance provides that ordinance violations are subject to municipal 

citations. Enforcement on the municipal level deters violations and provides immediate enforcement.  

The proposed ordinance contains a broader, all-encompassing definition of electronic cigarettes to 

include any electronic smoking device containing tobacco, nicotine or any other substance. Some e-

cigarettes promoted as nicotine-free have been found to contain nicotine. A complete ban is the only 

effective measure to protect minors and bystanders from the harmful effects of the devices and their 

varying contents. The ordinance is based on findings that electronic smoking devices contain dangerous 

and toxic substances. The objective is to expand the current smoking ban to include electronic smoking 

devices. The ban does not extend to private property and residences.  

Fiscal Impact. It is unknown what fiscal impact this ordinance will have on the city. The city can enforce 

the provisions locally and generate revenue through forfeitures. The administration and enforcement 

would be the responsibility of the Wauwatosa Health Department.  

Recommendation. Given the health risks to which minors and public could be exposed and the lack of 

federal regulation for electronic smoking devices, this community may wish to consider adapting a local 

ban and restriction on the electronic smoking devices. The state provides municipalities with the 

authority to enact local laws consistent with or more stringent than state law.  
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CITY OF WAUWATOSA 

Resolution 

 
By: Traffic & Safety Committee 

 

 

 

BE IT RESOLVED, by the Common Council of the City of Wauwatosa THAT approval is hereby 

granted for the proposed Village intersection improvements on Wauwatosa Avenue at State Street with 

the minor change of moving the eastern crosswalk to the west and with the subsequent sidewalk to the 

north lining up, consistent with the proposals submitted to the Committee on Traffic and Safety at its 

meeting of November 25, 2014. 
 

 

 

Passed and Dated                                             

                                                                       

                                                            Clerk 

Approved                                                       

                                                                       

                                                          Mayor 
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CITY OF WAUWATOSA 

Resolution 

 
By: Budget & Finance Committee 

 

R-14-225 

 

 

WHEREAS, the Milwaukee Water Works has received approval from the Wisconsin Public Service 

Commission in a simplified rate case to change water rates charged to all of its customers, including the 

Wauwatosa Water Utility; and 

 

WHEREAS, the Wisconsin Public Service Commission, on October 30, 2014, approved the request of the 

Wauwatosa Water Utility to pass this change in Milwaukee's water rates through to customers of the 

Wauwatosa Water Utility; and 

 

WHEREAS, the rate change would cover the increased cost of purchased water from Milwaukee 

provided to customers of the Wauwatosa Water Utility; 

 

NOW, THEREFORE, BE IT RESOLVED THAT the pass through rate change for the Wauwatosa Water 

Utility approved by the Wisconsin Public Service Commission as a rate adjustment is hereby approved 

and implemented in billing to customers of the Wauwatosa Water Utility effective January 1, 2015, and 

quarterly bills issued February 1, 2015. 
 

 

 

Passed and Dated                                             

                                                                       

                                                            Clerk 

Approved                                                       

                                                                       

                                                          Mayor 
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